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1 Wagner

2 THE VIDEOGRAPHER: This is the

3 start of the tape labelled number 1 of

4 the videotape deposition of Officer

5 Kenneth Wagner in the matter of Five

6 Borough Bicycle Club versus The City of

7 New York. This deposition is being held

8 at Debevoise & Plimpton, 919 Third

9 Avenue, New York, New York, on October 7,
10 2008, at approximately 9:53 a.m.

11 My name is Jordan Mummert from TSG
12 Reporting Inc. and | am the legal video

13 specialist. The court reporter is Phil

14 Rizzuti in association with TSG

15 Reporting.

16 Will the counsel please introduce

17 yourselves.

18 MR. VACCARO: Steve Vaccaro,

19 Debevoise & Plimpton, LLP, representing
20 plaintiffs.

21 MR. CIAPPETTA: Nicholas Ciappetta
22 for the defendants, Corporation Counsel,
23 Michael A. Cardozo.

24 MR. DINGLE: Shanya Dingle from

25 Debevoise & Plimpton, LLP, for

1 Wagner

2 plaintiffs.

3 MR. MUSCHENHEIM: Mark Muschenheim
4 with Corporation Counsel, Michael

5 Cardozo, for the City of New York, for

6 the defendants.

7 THE VIDEOGRAPHER: Will the court
8 reporter please we are in the witness.

9 KENNETH WAGNER, caledasa
10 witness, having been duly sworn by a

11 Notary Public, was examined and

12 testified as follows:

13  EXAMINATION BY

14  MR. VACCARO:

15 MR. CIAPPETTA: Note the official

16 start time now.

17 MR. VACCARO: Will the reporter

18 provide that.

19 THE COURT REPORTER: | have 9:55.
20 Q. Good morning, Officer Wagner, | am
21  Steve Vaccaro, | will be taking your

22 deposition today.

23 A. Good morning.

24 Q. Could you please state your name
25  and business address for the record.
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A. Kenneth Wagner. Business address
is One Police Plaza, New York, New York 10006.

Q. Just to summarize the process, the
court reporter has sworn you to tell the truth
and he will take down everything that you and
| say. If you answer my questions then that
means that you believe you understand them.
If you don't think that you understand my
question you can ask the reporter for a read
back of the question or you can ask for a
clarification.

Your attorney may object to
questions that | ask, but you still have to
answer the questions unless your attorney
directs you not to answer.

A. Yes.

Q. Have you ever given sworn
testimony before as a -- let me take a step
back. You are currently an employee of the
New York Police Department?

A. Yes, lam.

Q. What is your exact position with
the NYPD?

A. | am currently assigned to the

Wagner
First Precinct Scooter Task Force.

Q. And what is your rank with the
NYPD?

A. Police officer.

Q. For how long have you been with
the NYPD?

A. | have been with the NYPD for ten
years and two months.

Q. Have you ever given sworn
testimony before in your role as a police
officer?

A. Yes, | have.

Q. Can you summarize the context in
which you have given such testimony?

A. lhave had --

MR. CIAPPETTA: Objection as to
form.

A. | have had one appearance at the
Grand Jury for an assault case. Then | had a
second case of a civil suit that | gave
testimony in.

Q. s that the full extent of the
sworn testimony that you have given in your

role as an employee of the NYPD?
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9
1 Wagner
2 A. Outside of traffic court, yes.
3 Q. Have you also given sworn
4 testimony in traffic court?
5 A. Yes, many times.
6 Q. The Grand Jury testimony involving
7 the assault, do you recall whether in that
8 case there was an issue of bicycling or a bike
9 involved?
10 A. There was no issue of bicycling
11  involved with that case.
12 Q. With respect to the civil suit you
13 mentioned providing testimony in connection
14 with, can you summarize the subject matter of
15  that civil suit?
16 A. Yes.
17 Q. Please do?
18 A. A woman sued the city for
19  excessive force and | was given -- | gave
20 testimony in that particular case as my name
21  was on the aided card. Specifically the woman
22 was an emotionally disturbed person, a radio
23 run who barricade herself in her apartment, a
24 911 radio call. During the procedure to try
25  to negotiate to get her to open up the door,
10
1 Wagner
2 her son confirmed, which was his mother, had
3 been mixing prescription drugs with alcohol
4 and he believed she was a danger to herself.
5 Under the exigent circumstance
6 clause she was holding the door and two
7 officers forced the door striking her in the
8 face and she used the injury she sustained
9 from that as justification for the lawsuit.
10 Q. Were you a defendant in that
11 lawsuit?
12 A. Yes.
13 Q. Do you know the disposition of
14  that lawsuit?
15 A. Yes, | do.
16 Q. What was that?
17 A. The City won the case. It was
18  dismissed without prejudice to the City.
19 Q. Do you know whether the dismissal
20  was with or without prejudice as to the claims
21  of the plaintiff in that case?
22 MR. CIAPPETTA: Objection. It
23 might call for a legal conclusion.
24 Q. If he knows he can tell us.
25 A. ldon't know about that detail.
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Q. As a private individual have you
ever given sworn testimony, apart from your
capacity as an employee of the New York City
Police Department?

A. Yes, | have.

Q. Can you summarize the context in
which you have given such testimony?

A. Yes. Before | was a member of the
department | received a few traffic tickets
and | had to give sworn testimony in my
defense.

Q. s that the full extent of your
sworn testimony outside of your capacity as an
employee of the New York City Police
Department?

A. Yes.

Q. Outside of your capacity as a
police officer have you ever been a plaintiff
or a defendant in a civil suit?

A. No, | have not.

Q. You mentioned that you testified
in traffic court or given sworn testimony in
traffic court?

A.  Yes, | did.

12
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Q. Many times?

A.  Two or three times.

Q. Do you recall whether any of those
occasions involved testimony regarding group
bicycling?

A. None of the prior cases had
anything to do with bicycles whatsoever.

Q. Soyou have never given sworn
testimony with respect to events concerning
group bicycling?

A. Prior to today; no, | have not.

Q. Did you discuss your testimony
here today with anyone prior to the
deposition?

A. No, | have not.

Q. Does that include -- does your
response mean that you did not discuss your
testimony with your lawyers prior to today?

A. Yes. | am sorry, | did discuss
with my attorneys.

Q. When did that discussion or those
discussions take place?

A. Lastweek.

Q. How many discussions were there?

Page
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1 Wagner
2 MR. CIAPPETTA: Objection to the
3 form.
4 A. One session.
5 Q. How long did that session last?
6 A. Approximately three hours.
7 Q. Did your lawyers show you any
8 documents during that session?
9 A.  Yes, he did.
10 Q. Did they show you any videotape
11 during that session?
12 A. No, they did not.
13 Q. Do you know a Lieutenant Daniel
14  Albano?
15 A. Yes, | know Lieutenant Albano.
16 Q. Have you discussed your testimony
17 in this case with Lieutenant Daniel Albano?
18 A. No, | have not.
19 Q. | believe you mentioned you have
20  been with the NYPD for approximately ten
21 years. Can you do the math for me and tell me
22 in what year you started?
23 A. Certainly. | entered the Police
24 Academy in August of 1998. | graduated the
25  Academy in April of 1999 at which time | was
14
1 Wagner
2 assigned to the First Precinct. | worked foot
3 patrol in the First Precinct for five years
4 until September of 1993, at which time | was
5 reassigned to the Scooter Task Force where |
6 am still assigned.
7 Q. Aside from being assigned to
8 patrol for the first five years as police
9 officer and then your assignment to the
10  Scooter Task Force have you ever been assigned
11  to aunit or precinct other than the First
12 Precinct and the Scooter Task Force of the
13  First Precinct?
14 A. No.
15 Q. Can you summarize any employment
16  history you had prior to entering the Police
17  Academy?
18 A. Yes. Upon graduating high school
19 in 1991 | worked for a father/son small
20  business firm involving small government
21  contracts for military parts. | worked there
22 for approximately two years, at which time |
23 worked for -- as a salesman for general
24 electronics for three months.
25 Following that | worked for
5BBC-parade rules - (NY)
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another company called Altana Incorporated,
which manufactured pharmaceuticals, until |
was 25, at which time | entered the U.S. Air
Force, and | was in the U.S. Air Force from
1989 through 1996.

| worked for another electronics
manufacturing firm called Diversified
Electrical Products, which also does robotic
controllers and things of that nature, and |
worked from that from 1996 through my entrance
to the Police Department in August of 1998.

Q. Have you ever been disciplined as
a police officer?

A. Yes, | have.

Q. Can you summarize the
circumstances of that discipline?

A. Yes. | missed a traffic court
appearance and | was issued a command
discipline as punishment.

Q. Apart from that incident have you
ever been considered for possible disciplinary
action as a police officer?

MR. CIAPPETTA: Objection as to

the form.

16
Wagner

A. I need a bit of a clarification.
There are various things that one would get
disciplined for. The traffic court CD was for
specifically missing a traffic court
appearance, but as far as that goes, you mean
to include any investigation like a CCRB or
anything like that?

Q. Well, | actually was going to get
to that specifically. So putting aside the
Civilian Complaint Review Board or the CCRB,
did you at any time during your tenure as a
New York City police officer become aware that
potential disciplinary action was being
considered with respect to you, other than the
circumstance you just mentioned in which
you -- concerning appearance at the hearing?

A. No. | have not been.

Q. With respect to the CCRB, you know
what that is; right?

A. Yes.

Q. Have you ever been the subject of
a complaint brought to the CCRB?

A. Yes.

Q. Can you summarize the

Page 13-16
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1 Wagner
2 circumstances in connection with that or those
3 complaints?
4 MR. CIAPPETTA: | am going to
5 object. | think we would like to find
6 out whether it was sustained or the
7 result of it first, because if it was
8 considered unfounded, then that would be
9 irrelevant to our business today.
10 MR. VACCARO: Relevance objections
11 really don't work in a deposition
12 context. We can explore either in my
13 examination or on a direct if you care to
14 conduct one the ultimate disposition of
15 any CCRB charges. But | think that we
16 need as a foundation to understand the
17 nature of the charges. If you really
18 want to get to the relevance issue, let's
19 find out the subject matter of the case
20 which is what my question is directed to.
21 Q. Officer Wagner, can you summatrize
22 the circumstances --
23 MR. MUSCHENHEIM: Can we take a
24 break, we need to take a break.
25 MR. VACCARO: Off the record.
18
1 Wagner
2 THE VIDEOGRAPHER: The time is
3 10:08, we are off the record.
4 (Recess taken.)
5 THE VIDEOGRAPHER: The time is
6 10:14, we are on the record.
7 Q. Officer Wagner --
8 MR. MUSCHENHEIM: Off the record.
9 Q. Officer Wagner, have you ever been
10 the subject of a complaint brought to the
11 CCRB?
12 A. Yes, | have.
13 Q. Were any of those complaints of
14  which you were a subject sustained?
15 A. No.
16 Q. Did any of those complaints arise
17  from group bicycling activity?
18 A. No.
19 Q. Did any of those complaints arise
20  from the policing of demonstrations?
21 A. No.
22 Q. Aside from the testimony you have
23  given so far have you ever been disciplined or
24 considered for discipline in your role as an
25 NYPD officer?
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A. Could you say that again.

Q. Aside from the --

MR. CIAPPETTA: Asked and
answered.

Q. Aside from the testimony that you
have given thus far this morning are there any
other instances in which you are aware, of
which you are aware in which you have been
considered for discipline as an NYPD officer?

A. No.

MR. CIAPPETTA: Objection as to
the form.

Q. Officer Wagner, can you ride a
bicycle?

A. Yes.

Do you own a bicycle?
Not currently.

You have in the past?

>0 » 0

Yes.

Have you ever bicycled in New York

S o

City

>

No.
Q. Have you ever bicycled outside of

New York City?

20
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A. Yes.

Q. Have you ever bicycled in road --
in public roadways amongst motor vehicles
outside of New York City?

MR. CIAPPETTA: Objection as to
the form.

A. Yes, | have.

Q. Can you tell me during what
timeframe you engaged in that bicycling
activity?

MR. CIAPPETTA: Objection as to
form. What do you mean by timeframe?

Q. When?

A. That would be in the late 70s when
| was in junior high school and high school.

Q. Have you ever been injured on a
bicycle?

A. Yes.

Q. What were the circumstances of
that injury?

A. Riding during the wintertime, spot
a snow and ice patch on the road, hit the ice
patch, wiped out, sprained an ankle, twisted a

knee.
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2 Q. And that was in junior high

3 school?

4 A. High school.

5 Q. Are there any other injuries that

6 you can recall sustaining while using a

7 bicycle?

8 A. Nothing that | can specifically

9 recall, but | am sure there were other

10 instances.

11 Q. Any serious injuries that you can

12 recall?

13 A. No.

14 Q. Prior to your assignment to the

15  Scooter Task Force of the First Precinct did

16  you know how to ride a motor scooter?

17 A. No.

18 Q. So were you trained to use a motor

19  scooter for the first time in connection with

20 that assignment?

21 A. Yes.

22 Q. Maybe motor scooter is too

23  specific a term. Did you know how to operate

24 amotorcycle prior to that assignment to the

25  Scooter Task Force?

22
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2 A. No.

3 Q. Have you ever sustained an injury

4 while operating a motor scooter?

5 A. No, | have not.

6 Q. Iwill mark as exhibit Wagner 1, a

7  ten-page document Bates stamped for

8 identification NYC 026886 through NYC 026895.

9 (Wagner Exhibit 1, ten-page

10 document Bates stamped NYC 026886

11 through NYC 026895, marked for

12 identification, as of this date.)

13 MR. CIAPPETTA: Do we know what

14 notebook entry this is; the cover page is

15 not clear.

16 MR. VACCARO: Well, to my eyes it

17 states date opened 10/16/03, and date

18 closed 1/25/05, but perhaps the witness

19 will interpret the first page

20 differently, let's see.

21 MS. DINGLE: We can switch the

22 page, its not clear.

23 MR. MUSCHENHEIM: Can we just see

24 the cover page?

25 MR. VACCARO: Sure.
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Q. Officer Wagner, if you could take
a look at that, at the document that has been
marked as Exhibit Wagner 1, not only the first
page, but the subsequent pages, | will have
specific questions for you about the different
entries. But my first question for you just
so you know will be if you recognize this
document?

A. Yes, | do.

MR. CIAPPETTA: Look at it, take
some time to go through the pages.

A. Yes, | recognize this document.

Q. Andwhatis it?

A. A photocopy of a memo book that
you use on patrol.

Q. This is a photocopy of the memo
book that you actually did use on patrol and
make entries in; is that correct?

A. Yes.

Q. More specifically it appears to be
excerpts from that memo book?

A. Yes, specifically excerpts.

Q. Do you see from the second page of

the exhibit Bates stamped with the last two

24

Wagner
digits 87 that the earliest entry in this
collection of excerpts is for January 30,
2004, am | reading that correctly?

A. Yes.

Q. If you go to the last page of
Exhibit Wagner 1, Bates reference the last two
digits 95, that appears to be your entry for a
date December 31, 2004; is that correct?

A. Yes, thatis correct.

Q. And is it true that memo books are
also referred to within NYPD as activity logs?

A. Yes, they are.

Q. What generally speaking is a memo
book used for?

MR. CIAPPETTA: Objection as to
the form.

A. The memo book or activity log is
used to document assignment based on date with
time references indexed to any work that you
performed during the course of your tour.

Q. st for recording activity that
you undertake while on duty?

MR. CIAPPETTA: Objection as to

the form.
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2 A. Yes,itis.
3 Q. Isit generally speaking required
4 for NYPD officers to carry a memo book with
5  them when they are on patrol?
6 A. Yes. Police officers are required
7 to carry a memo book while on patrol.
8 Q. Do you receive training in the use
9 of memo books?
10 MR. CIAPPETTA: Objection as to
11 the form.
12 MR. VACCARQO: | withdraw the
13 question.
14 Q. Have you received training or
15 instructions with respect to the use of memo
16  books?
17 A.  Yes, | have.
18 Q. Where and when -- where did you
19  receive that training?
20 A. That was in the Police Academy.
21 Q. Has there been any inservice
22  training so to speak after you graduated from
23  the Academy in the use of memo books?
24 MR. CIAPPETTA: Objection as to
25 the form.
26
1 Wagner
2 A. No.
3 Q. What was the content of the
4 instruction that you received at the Academy
5 regarding the use of memo books?
6 A. As | recall you write the day of
7  the week, followed by the date, the tour you
8 are assigned to work that particular day.
9 Underneath there you include your assignment
10  which is usually given at roll call. Your
11 vehicle, RMP number or foot post number, or
12 other detail assignment you might be
13  receiving, and if given a meal time.
14 Q. Do you recall being instructed at
15 the Academy as to whether arrests that you
16  make are required to be recorded in your memo
17  book?
18 A. Yes, they are.
19 Q. Do you recall being instructed at
20 the Academy that summonses that you issue are
21  required to be entered in the memo book?
22 A. Yes.
23 Q. And so they are required to be
24 entered?
25 A. Yes.
5BBC-parade rules - (NY)

None

© o N o O h W N P

NN N NN B B B R R R R R s
a & © N B O © ©® N o o b~ W N B O

© O N o g A~ W N B

NNNN NN B B R R R R Rl |l
g & W N P O © ® N O O A ®W N B O

Wagner, Kenneth 10/7/2008 9:53:00 AM
27

Wagner

Q. Are there any other types of
events that you can recall now that are
required to be entered in a memo book?

A. Yes. Any radio runs you might
answer, calls for assistance, or any policing
that is activity based goes in the activity
log, any policing activity performed during
the course of the shift.

Q. And what is your understanding of
the purpose for recording these activities in
the memo book?

MR. CIAPPETTA: Objection as to
form.

A. The memo book is considered
Rosario material for trial in the prosecution
of crimes or any other illegal activity
regarding your actions during the course of
the tour.

Q. Turning to the second page of
Exhibit Wagner 1, the entry reads: Friday,
1/30/04, 1600 by 0035.

Did | read that correctly?

A. Yes.

Q. What does that mean?

28
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A. The date was Friday. The calendar
date was January 30, 2004. The shift that |
was assigned to work was 1600 military time by
0035.

Q. And from reading this entry can
you tell what your assignment -- what
assignment is memorialized in this entry?

A. Second line states assignment was
a detail. My vehicle assignment was 3685, a
three wheel scooter, and the radio number was
number 60 that | pulled from the radio rack.

Q. Can you tell from this entry the
nature of the detail or the type of duty that
you were performing on this detail?

A. As specifically written | could
not tell you exactly what the detail was.

Q. Do you have any recollection as to
what the detail was?

A. Yes.

Q. What was it?

A. That was a Critical Mass bicycle
ride.

Q. Isthat recollection based on any

documents that you looked at other than this
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1 Wagner
2 one?
3 MR. CIAPPETTA: Objection as to
4 the form.
5 A. No.
6 Q. Isitbased on any discussions
7 that you have had recently?
8 A. No.
9 Q. What do you recall about the
10  Critical Mass detail to which you were
11  assigned on January 30, 2004?
12 A. As | recall my shift started at 4
13 p.m., we proceeded up to Union Square at
14  approximately 6 p.m. Critical Mass formed
15  between 6:45 and 7:30. They left Union
16  Square, road random path through lower
17  Manhattan, and eventually dispersed
18  peacefully.
19 Q. Do you recall the size of -- |
20  should -- withdrawn.
21 Do you recall the number of
22 bicyclist participants in that Critical Mass
23 ride?
24 A. Any number | give would just be an
25  estimation.
30
1 Wagner
2 Q. Can you estimate the number of
3 bicyclist participants in that Critical Mass
4 right?
5 A. Yes.
6 Q. What is your best estimate?
7 A. Approximately 2,000 to 3,000
8 cyclists.
9 Q. Do you recall how many NYPD
10  officers were assigned to this detail?
11 A. ldon't have a specific
12 recollection of how many officers were
13  assigned.
14 Q. Can you recall whether there were
15  any other officers assigned in scooters of
16  either of the two or three wheel variety on
17 this detail?
18 A. Yes, there were.
19 Q. Can you recall approximately how
20  many such scooter officers there were in this
21 detail?
22 A. Approximately two to six. Between
23 two and six.
24 Q. Were there additional officers
25  assigned to this detail in other types of
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motor vehicles do you recall?

A. Not to my recollection.

Q. Do you recall there being officers
assigned to this detail to work on foot?

A. No.

Q. You testified that at this, on
this particular detail Critical Mass formed
between 6:45 and 7:30; is that correct?

A. Yes.

Q. Isthat recollection based on any
documents that you have seen?

A. No.

Q. Isitbased on any discussions
that you have had?

A. No.

Q. ltis your independent
recollection now thinking back to January 2004
of when Critical Mass formed; is that correct?

MR. CIAPPETTA: Objection as to
the form.

A. Yes.

Q. Do you recall whether there were
any helicopters available to the detail or

assigned as part of the detail on January 30,
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2004?

A. No.

Q. Do you recall the ranks of the
officers assigned to the detail on January 30,
2004?

A. Yes.

Q. What were they?

A. Police officers.

Q. Were there any NYPD officers above
the rank of police officers on that detail if
you recall?

A. Yes, | believe one sergeant.

Q. Do you recall the name of that
sergeant?

A. No.

Q. Do you recall how you came to be
assigned to that detail?

A. Yes.

Q. And what were those circumstances?

A.  We were aware of Critical Mass
meeting on the last Friday of every month at
that time where they would then ride and we
were assigned there to monitor the ride.

Q. When you say we were aware, who is
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2 the "we" in that sentence?
3 A. The officers that | was responding
4 with from the Scooter Task Force.
5 Q. And this is the First Precinct
6 Scooter Task Force?
7 A. Yes.
8 Q. Were you part of the First
9 Precinct Scooter Task Force at this time?
10 A. Yes, | was.
11 Q. Am | correct that Union Square is
12 not located within the First Precinct?
13 A.  You would be correct.
14 Q. Isit customary for the First
15  Precinct Scooter Task Force to have
16  responsibility with respect to events outside
17  of the First Precinct?
18 MR. CIAPPETTA: Objection as to
19 form.
20 A. Yes, we are.
21 Q. Can you explain the circumstances
22 under which the First Precinct Scooter Task
23  Force is assigned to events outside of the
24 First Precinct?
25 A. Yes.
34
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2 Q. What are they?
3 A. The First Precinct Scooter Task
4 Force is considered a unit attached directly
5 to the borough for purposes of assignments.
6 However administrative functions are handled
7 by the First Precinct, that is why we are
8 called the First Precinct Scooter Task Force.
9 When an event becomes known to the
10  borough commander or the watch commander,
11  whoever is in charge of the borough at the
12 time, they will in all likelihood dispatch the
13  Scooter Task Force to monitor or police any
14  events that happen within the Borough of
15 Manhattan South.
16 Q. How many different scooter task
17  forces are available to handle such events
18  within Patrol Borough Manhattan South to your
19  knowledge?
20 MR. CIAPPETTA: Objection as to
21 the form.
22 A. Just the First Precinct Scooter
23 Task Force.
24 Q. Do you know the circumstances by
25 which the First Precinct Scooter Task Force
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was advised of the Critical Mass ride on
January 30, 2004?
MR. CIAPPETTA: Objection as to

the form.

A. | believe it was a phone call from
the borough to the supervisor on duty at the
time.

Q. When you say from the borough, you
mean Patrol Borough Manhattan South?

A. Yes.

Q. Who was the supervisor on duty at
this time?

A. That would be the sergeant of the
Scooter Task Force, again | don't recall which
supervisor was on duty at that given time.

Q. What do you recall being told with
respect to this detail at the time?

MR. CIAPPETTA: Objection as to

the form.

A. As | recall we were going up to
Union Square to monitor the ride, keep the
borough apprised of any situation that was
going on, and inform the borough upon

completion of the ride.
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Q. Do you recall whether -- well, |
am going to step back and ask whether you can
say that the detail assigned to the January
30, 2004 ride was likely less than ten
officers?

A. Yes.

Q. Can you give a more precise
estimate of the number of officers assigned to
that detail?

A. No. Again | couldn't give you an
exact number outside of my estimation of two
to six officers.

Q. And were all of those officers
also members of the First Precinct Scooter
Task Force?

A. Yes.

Q. Were there any Community Affairs
officers in that detail that you recall?

A. Not that | recall.

Q. Do you recall any officers from
the Legal Bureau associated with that detail?

A. Not that | recall.

Q. Do you recall any personnel from

the unit known as TARU, T-A-R-U, participating
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2 in that detail?

3 A. Not that | recall.

4 Q. Do you recall any officers from

5  the Disorder Control Unit being associated

6 with that detail?

7 A. Not that | recall.

8 Q. Do you recall any officers from

9 the Intelligence Division being associated

10  with that detail?

11 A. Not that | recall.

12 Q. Do you recall speaking with any of

13  the bicyclists who had assembled for the

14  Critical Mass ride on the evening of January

15 30, 2004?

16 A. ldon't recall any specific

17  conversations with the cyclists.

18 Q. Do you recall knowing what

19  Critical Mass was at the time that you were

20 first informed you would be participating in

21 this detail?

22 MR. CIAPPETTA: Objection as to

23 the form.

24 A. Yes.

25 Q. What do you recall knowing about
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2 Critical Mass when you learned of this detail

3 for January 30, 2004?

4 A. As of January 30, 2004 my

5 understanding of Critical Mass was that it was

6  an advocacy group to promote alternate styles

7 of transportation, primarily bicycles.

8 Q. What was the basis of that

9 understanding?

10 A. Reading the signs on the

11  bicyclists as displayed on bicycles as they

12 road. Basically that is it.

13 Q. You had seen bicyclists with signs

14  indicating the purpose of Critical Mass prior

15  to January 30, 2004?

16 MR. CIAPPETTA: Objection as to

17 the form.

18 A. Yes.

19 Q. Inwhat context had you seen those

20  bicyclists with those signs?

21 A. On Halloween, October 31, 2003, we

22 were dispatched from the Halloween parade in

23 Greenwich Village to follow and monitor a

24 bicycle ride of many hundreds of bicyclists in

25  costume with the signs | just mentioned
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displayed on their bicycles. | casually asked
one of the cyclists what is going on and they
said it is Critical Mass.

Q. Aside from that experience on
Halloween 2003 was there any other basis for
your understanding of what Critical Mass was
at the time that you were assigned to the
January 30, 2004 detail?

A. No.

Q. Had you read any media reports as
of that time, January 30, 2004, regarding
Critical Mass?

A. No.

Q. Had you discussed with anyone in
NYPD what Critical Mass was as of that date,
January 30, 2004?

A. Yes.

Q. With whom did you have those
discussions?

A. My fellow members within the
Scooter Task Force.

Q. What do you recall of the
substance of those discussions?

A. Basically after the October ride,

40
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the Halloween ride | asked what that was all
about, and they gave me a brief synopsis.
Basically the type of thing that | just told
you, being an advocacy group for alternative
means of transportation.

Q. Do you recall concerns being
raised in those discussions regarding the
impact of Critical Mass on traffic?

MR. CIAPPETTA: Objection as to

the form.

A. Yes.

Q. What were those concerns?

A. Concerns expressed by my fellow
officers were that having a large group of
cyclists riding at random throughout Manhattan
created a traffic problem for motor vehicles.

Q. And at that time what did you
understand to be meant by riding at random?

A. Atrandom meaning that whoever was
in the lead of the pack, wherever they decided
to make a turn, that was the street or avenue
that they would ride down without any form of
a set path.

Q. So your understanding at the time
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2 you were assigned to the January 30, 2004
3 detail was that Critical Mass was a group
4 bicycle ride that proceeded in the manner that
5  you just described?
6 A. Yes.
7 Q. Was there any meeting amongst the
8  officers assigned to the detail that occurred
9 away from Union Square on January 30, 2004?
10 MR. CIAPPETTA: Objection as to
11 the form.
12 A. 1 would have to say yes.
13 Q. Describe the circumstances of that
14  meeting, please?
15 A. Atthe beginning of the shift we
16  have roll call again where the supervisor
17  hands out assignments. At that time we were
18  told we would be going up to Critical Mass
19 that evening and that we would be monitoring
20  the ride.
21 Q. Do you recall who told you that
22 you would be going up to Critical Mass that
23 evening?
24 A. The shift supervisor.
25 Q. Do you recall who that was?
42
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2 A. No, | don't.
3 Q. Do you recall the shift supervisor
4 mentioning the extent to which if any there
5 had been police monitoring of Critical Mass
6 prior to that evening?
7 MR. CIAPPETTA: Objection as to
8 the form.
9 A. Not that | recall.
10 Q. Do you recall being told that
11  there was anything unusual about or --
12 withdrawn.
13 As of January 30, 2004 were you
14  aware that the Critical Mass bicycle ride
15  occurred monthly?
16 A. Yes.
17 Q. What was your understanding as to
18 the date, time and place at which the Critical
19  Mass ride originated?
20 A. It was my understanding that
21  Critical Mass occurred on the last Friday of
22 every month, rain or shine or snow, and that
23 they would meet at Union Square at
24 approximately 7:30 p.m. and they would depart
25 from Union Square at that time.
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Q. Do you recall where you got that
information?

A. Yes, | got that information from
the other officers in the Scooter Task Force.

Q. Do you recall the names of any of
the other officers on the Scooter Task Force
who supplied you with that information?

A. Yes, | do.

Q. What are they?

A. Officer Frank Stapleton, Officer
Tony Susi, Officer William Gross. | would say
pretty much everybody who | was talking to at
the time who was assigned to the Scooter Task
Force in 2003.

Q. Could you please spell Officer
Susi's name for the record, if you know the
spelling for the record?

A. S-U-S-l.

And gross is spelled G-R-O-S-S?
Yes.

Stapleton is S-T-A-P-L-E-T-O-N?

>0 » 0

Yes.
Q. How many officers do you recall

were assigned to the First Precinct Scooter
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Task Force back in January of 2004,
approximately?

A. Approximately 30.

Q. Do you recall being told what your
specific objectives would be in connection
with the detail on January 30, 2004?

MR. CIAPPETTA: Objection as to
the form.

A. Yes.

Q. What were those objectives?

A. Our objectives were to follow
along the ride, monitor for safety. Basically
prevent bicyclists from being struck by
vehicles, and again inform the borough, the
borough wheel operator of the termination and
dispersal of the ride.

Q. And it was a shift commander who
explained those objectives to you?

A. Yes.

Q. The wheel operator is an
individual at the Patrol Borough Manhattan
South who receives information regarding
details of this nature?

MR. CIAPPETTA: Objection as to
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2 the form.
3 A. Yes.
4 Q. Do you recall receiving any
5 instruction or directives prior to the
6 assembling at Union Square regarding how to
7 handle traffic violations that might occur by
8 bicyclists participating in the ride?
9 A. Yes.
10 Q. What were those instructions?
11 A. Our instructions were that unless
12 it was absolutely necessary we were just to
13 monitor the ride.
14 Q. Do you recall anything more than
15 that regarding those instructions?
16 A. That was basically all the
17  instructions. Our job was to monitor the
18  ride. If circumstances absolutely dictated
19 that police enforcement be taken, we would.
20  But other than that we were just to monitor
21 theride.
22 Q. As of that time, January 30, 2004,
23  do you recall being assigned to events in
24 which you were given similar objectives with
25  respect to public processions that you were
46
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2 monitoring?
3 MR. CIAPPETTA: Objection as to
4 the form. You can answer it if you
5 understand the question.
6 A. Could you repeat that one, please.
7 Q. lwill rephrase it.
8 Prior to January 30, 2004 can you
9 recall being assigned to monitor an event and
10  receiving the same instruction to only use law
11  enforcement of traffic rules if absolutely
12 necessary; that is the question?
13 A. 1don't have any recollection of
14 instructions like that.
15 Q. Do you recall thinking that it was
16  unusual to receive such an instruction in
17  connection with this particular detail?
18 MR. CIAPPETTA: Objection as to
19 form.
20 A. Yes.
21 Q. Did you express -- did you express
22 your view that this was an unusual instruction
23 with respect to the ride to anyone at that
24 time?
25 A. Yes.
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Q. Towhom?

A. One of the officers who was up
there with me at the detail.

Q. Do you recall the name of that
officer?

A. No.

Q. Do you recall what response the
officer gave to your comment?

MR. CIAPPETTA: Objection as to

the form. Not established that it was a

response.

Q. What if any response was given to
your comment?

A. Yes, | recall a response.

Q. What was that?

A. The response was that while
monitoring the ride since we are trying to
maintain the safety of the cyclists, if we had
stopped to give one person a traffic summons
we would lose where the ride was located at,
and since one officer would stop, you would
have a second officer with you, we would be
two officers short. And once we are out of

the picture we can't follow the ride, and they
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would be short two bodies on the ride. So it
was better to keep all the officers together
and follow the ride.

Q. At the meeting prior to going to
Union Square that you were describing was
there any discussion as to whether it was
desirable to keep the bicyclists together in a
single group?

MR. CIAPPETTA: Objection as to
the form.

A. Yes.

Q. What was that discussion?

A. In summary the discussion was that
the quicker we got the ride to its destination
the quicker it would be over and the sooner
they would disperse. Keeping the riders
together was preferable in that during the
course of the ride cyclists would block side
streets and they would become stragglers
waiting for the entire pack as other cyclists
ride slower than others, as other riders
straggled behind, everybody rides at a
different pace.

So it would not be uncommon for
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2 the ride to stretch out well over a mile. So
3 the idea was if we blocked the streets and we
4 were motorized, the pack could then stay
5  together and not have as much of a problem
6 with stragglers.
7 Q. And this manner of accompanying
8  the ride was laid out in that level of detail
9 during the meeting prior to the January 30,
10 2004 detail?
11 MR. CIAPPETTA: Objection as to
12 the form.
13 A. Yes.
14 Q. And it was all laid out by the
15  shift commander?
16 A. Yes.
17 Q. Were you told at that time the
18  number of bicyclists that it was estimated
19  would participate in the ride that evening?
20 A. No, I was not informed of the
21 number.
22 Q. Did you have an expectation before
23 arriving at Union Square how many bicyclists
24 would be participating in the event that you
25  would be monitoring?
50
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2 A. Yes.
3 Q. What was that expectation?
4 A. Several thousand riders.
5 Q. What was that expectation based
6 on?
7 A. Based on prior rides in the prior
8 calendar months.
9 Q. What was the source of your
10 information regarding those prior rides?
11 A. The shift supervisor and the other
12 officers in the Scooter Task Force.
13 Q. What did they tell you about the
14  size of the prior rides?
15 A. That they could be quite large.
16  Numbers ranging between several thousand to
17  close to 6 or 7,000 riders depending on
18  weather.
19 Q. And that is what they told you
20  about Critical Mass rides that took place
21  prior to January 30, 2004?
22 A. Yes.
23 Q. Did they tell you anything about
24 the behavior of the cyclists who participated
25 in such Critical Mass rides prior to January
5BBC-parade rules - (NY)
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30, 20047?
MR. CIAPPETTA: Objection as to

the form.

A. Yes.

Q. What did they tell you?

A. Insubstance the ride was very
large, usually occupied the entire street from
curb to curb regardless of the size of the
street, that being one way streets. And that
some of the cyclists would break off and stop
cross town traffic or cross street traffic
from whichever street or avenue they were
crossing perpendicularly to at that time.

Q. And they -- was there any
discussion as to how NYPD officers monitoring
the January 30, 2004 Critical Mass ride would
respond if bicyclists occupied the entire
width of the one-way roadway?

A. Yes, we discussed it.

Q. What was the substance of those
discussions?

A. In substance since we didn't have
an adequate detail to police several thousand

people who were mobile, that we would let them
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do what they were going to do. We had no way
to stop them from taking an entire street or
avenue with two to six cops and a supervisor.

So we were just going to monitor
for safety, follow along, and if something
happened that required additional officers,
that we would let the borough know and let
them make a decision as to whether or not it
was necessary to mobilize additional
resources.

Q. Isitfair to say that going into
the January 30, 2004 ride it was your
understanding that bicyclists occupying the
entire width of a one-way roadway would not be
a circumstance in which you would undertake
law enforcement action?

MR. CIAPPETTA: Objection as to

the form.

A. It was my understanding that
occupying the roadway in that manner by a
group of cyclists that large, whereas it is a
violation, because we had so few officer
resources we had no choice but to let them do

that.
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2 Q. Was there any discussion as to how
3 the officers monitoring the ride on January
4 30, 2004 would respond if a cyclist were to
5 attempt to block intersecting traffic in the
6 manner that you described earlier?
7 A. Yes.
8 Q. What was that discussion?
9 A. That discussion was centered
10  around that we would relief the cyclist of his
11 blocking position, and a uniformed officer
12 assigned with us, one of our officers there
13 would then block the side street allowing the
14  cyclist to rejoin the pack again in an effort
15 to keep all the stragglers to a minimum.
16 Q. And so it was your understanding
17  that there would not be law enforcement action
18 taken in the event that cyclists engaged in
19 that blocking activity?
20 MR. CIAPPETTA: Objection as to
21 the form.
22 A. Correct.
23 Q. And is that blocking activity, did
24 you -- was it called corking at that time?
25 MR. CIAPPETTA: Objection as to
54
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2 the form.
3 A. As of January 30, 2004 | was
4 unfamiliar with the term corking.
5 Q. You later came to know, to hear
6 that term?
7 A. Yes.
8 Q. You heard it applied to the
9 activity that you described earlier where
10  bicyclists positioned themselves to block
11  intersecting traffic?
12 A. Yes.
13 Q. Had you prior to January 30, 2004
14  ever participated in a detail in which an NYPD
15  officer relieved a civilian of a blocking
16  position of the sort we have been talking
17  about?
18 A. Yes.
19 Q. Can you describe the circumstances
20  of that or those details?
21 A. Yes. The example | recall most
22 distinctly would be the October 31st ride as |
23 personally did relieve several bicyclists of
24 corking positions along cross streets, the
25  costume ride of Halloween.
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Q. Thisis October 31, 2003?

A. 2003, correct.

Q. Can you recall any other instances
in which you engaged in that activity?

A. Yes.

Q. What are they?

A. Again with regard to that, my
recollection is that it happened every time we
worked the Critical Mass ride at that time
that we would relieve the cyclists of corking
positions, and given the number of cross
streets | couldn't give you the exact number
of times that | did that.

Q. Do you recall how many Critical
Mass details you served on between the
Halloween 2003 ride and January 30, 2004?

A. Yes. | believe as | recall it was
the October ride for Halloween, the ride at
the end of November, and the New Year's ride
in 2003, December 31, 2003 prior to January
30, '04.

Q. Did you serve on any details
monitoring Critical Mass prior to the

Halloween 2003 ride?
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A. No.

Q. Do you recall any of the officers
on the January '04 Critical Mass detail
engaging in discussions with the bicyclists?

A. No, I don't recall.

Q. Do you recall where with respect
to the ride you personally were positioned,
that is at the front of the ride or the rear
of the ride or somewhere else?

A. Yes, | was positioned two thirds
of the way from the -- towards the back of the
pack, in that general area.

Q. Were any of the officers on that
detail proceeding behind the ride?

A. Yes.

Q. Were any of the officers on that
detail toward the front of that ride?

A. Notas | recall.

Q. Did the officers on that detail
have different responsibilities or roles
depending upon where they were positioned with
respect to the ride?

A. Yes.

Q. What were they?
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2 A. The supervisor, the sergeant in
3 charge would maintain contact with either
4 central dispatch via radio or with Patrol
5 Borough via cell phone. The officers who were
6 assigned generally maintained flanking
7 positions and relieved cross street corking
8 bicyclists.
9 Q. Do you recall during that ride
10  relieving bicyclists of corking positions if
11 you know what | mean by that?
12 A. Yes, | did.
13 Q. Do you recall the bicyclists on
14  that ride proceeding on one-way roadways
15  taking up the entire width of the roadway?
16 A. Yes.
17 Q. Do you recall bicyclists on that
18  ride proceeding through -- withdrawn.
19 Did you communicate to any of the
20  bicyclists either in words or gestures when
21  you were in the corking position that they
22  were to proceed through steady red lights?
23 MR. CIAPPETTA: Objection as to
24 the form.
25 A. Yes.
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2 Q. How did you do that?
3 A. Using hand gestures to wave them
4 through.
5 Q. Did the other officers on the
6 detail, did you observe them doing the same
7  thing?
8 A. Yes.
9 Q. Do you recall any bicyclists
10  riding on the sidewalk during that ride?
11 A. ldon'trecall.
12 Q. Do you recall any bicyclists
13  proceeding the wrong way on a one-way roadway
14  or on the wrong side of a two-way roadway?
15 A. Yes.
16 Q. And what were the circumstances in
17  which that occurred if you recall?
18 A. As | recall cyclists proceeded
19  down 34th Street from Sixth Avenue towards
20  Eighth Avenue, and they overflowed across the
21  double yellow line forcing oncoming traffic to
22 move towards the right to avoid collisions.
23 But they did not occupy the entire width of
24 34th Street.
25 And on several cross streets, | am
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unable to provide the exact street number of
the side street, they did go the wrong way to
cut between avenues, and they did occupy the
entire street from curb to curb on the cross
streets.

Q. And did the NYPD officers assigned
to the detail attempt to prevent the
bicyclists from proceeding the wrong way on
those side streets?

A. No.

Q. Do you recall any confrontations
between bicyclists participants in the ride
and motorists that they encountered?

A. Idon't recall any confrontations.

Q. Do you recall any such
confrontations on any of the Critical Mass
rides that you monitored prior to January 30,
2004?

A. No confrontations that |
personally witnessed or heard of.

Q. Did you -- was your monitoring
activity in connection with the Halloween,
November and December 2003 Critical Mass rides

similar to that that you described for the
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January 2004 ride?

MR. CIAPPETTA: Objection as to

the form.

A. Not exactly.

Q. Can you explain any differences
that you recall about how you monitored those
different rides?

A. Yes. The Halloween ride was more
categorized as a pick up, in that we did not
have prior knowledge that there would be a
ride on Halloween. As it turns out they road
parallel to the Halloween parade in Greenwich
Village, we were notified and then we fell in
behind the ride and monitored as other
Critical Mass rides, as we did in subsequent
rides.

The same thing for the December
31st ride, as we were assigned to Times
Square, we were informed of a ride and then we
again monitored as we did subsequently.

Q. And in the three 2003 Critical
Mass details in which you participated did you
relieve bicyclists in the corking position as

you described?
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2 A. Yes.
3 Q. And did you wave bicyclists
4 through steady red lights at intersections as
5  you earlier described?
6 A. Yes.
7 Q. Do you recall the size of the
8 Halloween ride, the number of bicyclist
9 participants approximately?
10 A. | would not be able to give a
11 number. | never saw the front of the pack.
12 So | couldn't count or get an estimate of the
13 volume of the ride.
14 Q. Are you able to say whether it was
15  larger or smaller than the January 2004 ride?
16 A. | couldn't quantify that.
17 Q. How about the November 2003 ride,
18 are you able to estimate its size relative to
19  the January 2004 ride?
20 A. No.
21 Q. How about the December 2003 ride,
22 can you estimate its size relative to the
23 January 2004 ride?
24 A. No, | can't.
25 Q. Can you estimate the respective
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2 sizes of the October, November and December
3 2003 rides with respect to each other, as to
4 which may have been larger or smaller?
5 A. lwould estimate that the New
6  Year'sride was the largest of the three in
7 2003.
8 Q. How do you go about estimating the
9 size of the ride?
10 MR. CIAPPETTA: Objection as to
11 the form.
12 A. Normally if | had a position
13  either at the staging area or as the ride
14  would go past basically estimating the size of
15 the ride that way. Its impossible to do an
16 individual head count of course, but given how
17  many people could generally fit in a certain
18  block and picking a point of passage of lead
19  cyclists, and because it is a corner seeing
20 where he crosses -- where the lead cyclists
21  crosses and then gaining a reference point of
22 the following pack behind, that second
23  reference point passes the next corner, you
24 have a second block of people. And generally
25 you try and estimate how many people would fit
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on a block given where they are at between the
curb lines.

Q. And can you tell me your
understanding of how many Critical Mass
bicyclists can fit in one lane of traffic
along an avenue block that is let's say along
Fifth Avenue between 10th and 11th Street?

MR. CIAPPETTA: Objection as to
the form.

A. No, | couldn't give a specific.

The block sizes vary, so...

Q. Isthere any size block for which
you can tell me what your estimate is of the
number of Critical Mass bicyclists would fit
on that block occupying all available traffic
lanes?

A. Yes.

Q. Please give me that example?

A. On Sixth Avenue between Canal
Street and Broome Street, from curb line to
curb line, intersection to intersection, that
street will hold to my estimation between 800
to 1,000 cyclists static.

Q. Can you also provide an estimate
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for the number of moving cyclists that can fit
inside that space?
MR. CIAPPETTA: Objection as to
the form.

A. lwould estimate that
approximately 600 cyclists in motion.

Q. Inwhat context did you develop
these estimates of the number of bicycles
static and moving that could fit within that
space?

MR. CIAPPETTA: Objection as to
the form.

A. ltisjust a rough guess, rough
estimate. There is no quantifiable math that
| could apply to it.

Q. Did you ever receive any
instruction as an NYPD officer in how to
estimate the size of crowds?

A. No.

Q. Butthat is something that NYPD
officers are called upon to do?

A. Yes.

Q. Were you specifically instructed

to attempt to gauge the size of any of the
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2 Critical Mass rides we have been discussing,
3 that is those occurring from October 2003
4 through January of 2004?
5 A. Not on those rides.
6 Q. Do you recall -- do you recall the
7 reason why you estimated the size of the
8 January 2004 ride?
9 A. Yes.
10 Q. What was that?
11 A. Based on prior experience with
12 other demonstrations and working New Year's
13  Eve at Times Square we generally estimate one
14  corral, holding corral in Times Square holds
15 about 10,000 people, static standing
16  pedestrians. The intersection | described is
17  approximately half of what one corral would
18  be, and then factoring in bicycles would
19  remove two thirds of the people in that same
20  volume.
21 MR. CIAPPETTA: Can we take a five
22 minute break?
23 MR. VACCARO: Can | just ask one
24 more question?
25 MR. CIAPPETTA: Yes.
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2 Q. So as arule of thumb you
3 estimated that a bicyclists would occupy the
4 same amount of space as three pedestrians in a
5 crowd situation?
6 MR. CIAPPETTA: Objection as to
7 the form.
8 A. Yes, that is my personal estimate.
9 Q. Isthat a moving or static
10  bicyclists?
11 A. Static.
12 Q. Do you have an estimate as to how
13  much space a moving bicyclist would take up, a
14 rule of thumb for that?
15 A. That becomes a little more
16  arbitrary based on the speed and the flow of
17  the cyclists. As they move slower you can fit
18  more cyclists in, they pack in denser. As you
19  speed up the cyclists tend to leave themselves
20 abid more of a safety envelope around their
21  personal space.
22 Q. And do you have a rule of thumb
23 that you apply in estimating the number of
24 bicyclists that fit within a given area for
25 these estimation purposes?
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MR. CIAPPETTA: Objection as to
the form.

A. As | described, yes. Again
variables, speed, weather conditions, people
maintaining their own safety parameter all are
variables.

MR. VACCARQO: Let's take a break
now if you would like.
THE VIDEOGRAPHER: The time is

11:16. We are off the record.

(Recess taken.)
THE VIDEOGRAPHER: The time is

11:26. We are on the record.

Q. Officer Wagner, were you aware
that any other officers serving on Critical
Mass details with you would make estimates of
the sizes of the rides in the manner that you
did?

Yes.
Did they?
Yes.

Which other officers?

o » 0 »

A. All the officers made their own

estimations.
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Q. Did they discuss -- did the
officers discuss their estimations amongst
themselves?

MR. CIAPPETTA: Objection as to
the form.

A. Yes.

Q. Do you recall discussing your
estimates with other officers?

A. Yes.

Q. Would you attempt to reach a
consensus with respect to the number of
bicyclists in a ride?

A. No.

Q. Do you recall estimates made by
other officers of the size of the January 30,
2004 ride?

A. No, I don't recall other
estimations.

Q. Do you recall sharing your
estimate of the size of that ride with other
officers?

A. Yes.

Q. Which other officers did you share

it with?
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2 A. Again with pretty much everybody

3 that we were working with.

4 Q. And do you recall any responses

5  you received from those officers when you

6 shared with them your estimate of the size of

7 that ride?

8 A. Not specifically. In substance |

9 might have said there is 1,500 and somebody

10 else might have said nah, it is 1,200. It was

11 not anything formal. It was just, you know,

12 pre-talk, pre-work talk.

13 Q. Do you recall anyone telling you

14  that your estimate was wildly inaccurate?

15 MR. CIAPPETTA: Objection as to

16 the form.

17 A. No.

18 Q. Do you recall anyone telling you

19 that your estimate was merely inaccurate?

20 A. No.

21 Q. Can you describe any, the nature

22  of any interactions between the officers

23  serving on the January 30, 2004 detail and the

24 participants in the group ride other than the

25  waving through the intersections that you

70

1 Wagner

2 testified to earlier?

3 A. Yes.

4 Q. What sort of interactions do you

5 recall?

6 A. lwould characterize the

7 interactions as conversations, mostly cordial,

8 occasional ribbing, get off the scooter, get a

9 bike. But nothing inflammatory or

10  antagonistic.

11 Q. Do you recall bicyclists chanting

12  asthey road?

13 A. Yes.

14 Q. What sort of things did they chant

15  if you recall?

16 A. Predominant chant was more bikes,

17 less cars. Whose streets, our streets.

18 Q. Do you recall being aware back in

19  January 2004 that there were laws concerning

20  processions in public roadways?

21 MR. CIAPPETTA: Objection as to

22 the form.

23 A. No, | was not aware.

24 Q. Do you recall in the context of

25  any of the Critical Mass details on which you
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served up to and including January 30, 2004
being told that Critical Mass required a
permit in order to conduct its monthly ride?

A. No, | was not informed.

Q. Do you recall being aware that
there was anyone at NYPD who had the view on
or before January 30, 2004 that Critical Mass
required a permit in order to conduct its
monthly event?

MR. CIAPPETTA: Objection as to
the form.

A. | am not personally aware of
anybody needing that requirement.

Q. Do you recall at the time having
an understanding as to whether any person or
entities was responsible for the monthly
Critical Mass event?

MR. CIAPPETTA: Objection as to
the form.

A. No.

Q. Was it your understanding that
there was no organizer for Critical Mass back
in January 30, 2004?

A. Yes.
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Q. Were you aware that Critical Mass
occurred in cities other than New York City
back on January 30, 2004?

A. No.

Q. Have you ever heard of an
organization called Times Up?

A. Yes.

Q. Do you recall when you first
learned of the existence of that organization?

A. Not specifically.

Q. Do you recall if you first learned
of Times Up after January 30, 2004?

A. Yes.

Q. Infactyou did learn of it after
January 30, 2004?

A. Yes.

Q. Do you recall there being any
traffic summonses issued to participants in
Critical Mass bicycle rides that you monitored
on or prior to January 30, 2004?

A. Not to my knowledge.

Q. Do you recall there being any
arrests of participants in Critical Mass rides

that you monitored on or prior to January 30,
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3 A. Not to my knowledge.
4 Q. Do you recall being assigned any
5  special equipment in connection with your
6 service on Critical Mass details on or prior
7 to January 30, 2004?
8 MR. CIAPPETTA: Objection as to
9 the form.
10 A. No.
11 Q. Am | correct that your
12  participation in these Critical Mass details
13  through January 30, 2004, you appeared in your
14 uniform?
15 A. Correct.
16 Q. Did all of the other officers on
17  the detail also serve in the customary
18  uniform?
19 MR. CIAPPETTA: Objection as to
20 the form.
21 A. To my knowledge yes.
22 Q. Isthere a name for the uniform
23 that officers wear day in, day out on patrol?
24 A. Yes.
25 Q. Whatis it?
74
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2 A. ltis called uniform of the day.
3 Q. Can you describe the uniform of
4 the day?
5 A. Yes. Consist of black shoes,
6  shined, black socks, department authorized
7  trousers, | believe at the time was polyester
8 with a stripe up the side. Standard issue gun
9 belt consisting of handcuffs, pepper spray,
10  baton, duty side arm, radio clip with a radio
11  holster for the department issued radio. Long
12 sleeve shirt with tie, either patrol duty or
13  all weather -- the P coat type jacket with the
14  shield and name tag affixed to the outermost
15 garment, and command collar brass on the
16  collar, and eight point hat or in our case
17  helmet because we had the scooter duty.
18 Q. Apart from the helmet was there
19  any other aspect of the uniform of the day
20 that was different for officers assigned to
21  the Scooter Task Force as compared to officers
22  assigned to a foot patrol?
23 A. Not to my knowledge.
24 Q. Turning to the second page of
25  Exhibit Wagner 1, Bates reference last two
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digits 88, it bears an entry at the bottom for
Friday, June 25, 2004. Do you see that?

A. Yes, | do.

Q. Last two pages reference 88, the
third page of the exhibit. Can you read the
matter that appears below that date and time
entry on this page, please, and tell me what
it means?

A. Friday, 6/25/04, June 25, 2004,
the shift assigned was military time 1600 by
0035. Assignment 2/3, which is my post,
assigned scooter post, and the confines of the
First Precinct. Scooter number was 114.
Radio number would be 62. At 11:45 a.m. |
arrived for pre-tour overtime for issuing
traffic summons, and at 0035 | went end of
tour, my signature and shield number.

Q. What is pre-tour traffic summons
overtime?

A. Thatis an overtime shift or
partial overtime shift assigned by the borough
to address traffic violations that they want
to see additional activity on.

Q. Would that activity have concerned
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the Critical Mass ride or any Critical Mass
ride?

A. No.

Q. Does this entry correspond to a
Critical Mass detail that you served on?

A. Yes, | believe so.

Q. Soam | correct that you first did
overtime with respect to traffic enforcement
unrelated to the Critical Mass ride, and that
you then served on a Critical Mass detail
afterwards?

A. Correct.

Q. And going back for a moment, do
you recall whether there would be a report
made of the events on a Critical Mass ride by
the detail to, | guess you called it the wheel
operator?

A. | am unfamiliar with the
procedures within the borough, so | couldn't
give you a yes or no answer to that.

Q. Butit was your understanding that
Patrol Borough Manhattan South would be
notified when the ride was over?

A. Yes.

Page 73-76



77
1 Wagner
2 Q. How would you know when the ride
3 was over?
4 A.  When all the cyclists would
5 disperse at the termination point, wherever
6 they chose that to be.
7 Q. Do you recall the duration of any
8  of the rides that you monitored, Critical Mass
9 rides, between October 2003 and January 2004?
10 A. Only generally.
11 Q. Would that information be recorded
12 by participants in the detail?
13 A. Possibly.
14 Q. Do you know whether it was any
15  particular officer's responsibility to record
16  that information?
17 A. As far as those of us at the
18  detail, no. Nobody specifically assigned.
19 Q. Are you familiar with the term
20  unusual report?
21 A. Unusual occurrence report, yes, |
22 am familiar with that.
23 Q. What is your understanding of an
24 unusual occurrence report?
25 A. To my knowledge it is a letter
78
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2 formatted report internally called a 49 which
3 documents anything unusual that might occur
4 either in a specific precinct or borough which
5 is then forwarded to the higher ranks for
6 their review.
7 Q. Do you recall completing any
8 unusual occurrence reports in connection with
9 any Critical Mass rides that you monitored in
10  January of 2004 or prior?
11 A. No, | did not.
12 Q. Do you know if any officer
13  assigned to the details in connection with
14  those Critical Mass rides prepared unusual
15  occurrence reports?
16 A. No, | don't know.
17 Q. Do you recall anyone discussing
18  during that timeframe whether there should be
19  anunusual occurrence report prepared in
20  connection with any Critical Mass rides?
21 MR. CIAPPETTA: Objection as to
22 the form.
23 A. Not to my knowledge.
24 Q. Do you recall preparing unusual
25  occurrence reports in connection with any mass
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event that you encountered as an NYPD officer
on or January 30, 2004?

A. No, I do not.

Q. Have you prepared any unusual
occurrence reports since January 30, 2004?

A. No, | have not.

Q. Do NYPD regulations specify the
ranks of officers who are permitted to prepare
unusual occurrence reports?

A. Yes.

Q. What are the ranks of officers who
may prepare such reports?

A. Actually any supervisor, sergeant
and above, may prepare an unusual occurrence
report.

Q. Have you ever known a supervising
officer to prepare an unusual occurrence
report in connection with any Critical Mass
ride?

A. Yes.

Q. Do you recall which rides were the
subject of that report or those reports?

A. Not specifically.

Q. Do you recall the years in which
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those rides would have taken place?

A.  2004.

Q. Any other years?

A. Subsequent years, 2005, 2006,

2007, 2008.

Q. How did you become aware that
unusual occurrence reports were being prepared
in connection with Critical Mass rides held in
those years?

A. | saw the occasional office copy,
the originating copy from the supervisor who
prepared it within the unit on a desk or in a
basket.

Q. Did you monitor any Critical Mass
ride occurring after January 30, 2004 and
prior to June 25, 2004?

A. Not to my knowledge.

Q. The entry in Exhibit Wagner 1,

Bates reference dash 88, does this indicate
when you concluded the detail?

A. No.

Q. Does the time reference on the
last line shown on that page indicate when you

concluded your tour of duty?
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2 A. Yes.
3 Q. Do you recall when the June 25,
4 2004 Critical Mass ride began?
5 A. Yes.
6 Q. When was that?
7 A. 7:30 p.m.
8 Q. Isthat based on your independent
9 recollection as you testify here today?
10 A. Yes.
11 Q. Was that recollection refreshed by
12 any documents that you reviewed prior to
13 today?
14 A. No.
15 Q. Or any discussions that you had
16  prior to today?
17 A. No.
18 Q. Do you recall how many -- do you
19 recall whether in connection with the June 25,
20 2004 ride there was a meeting beforehand to
21 discuss the objectives for the detail?
22 A. Yes.
23 Q. Was there?
24 A. Yes.
25 Q. What do you recall of that
82
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2 meeting?
3 A. That | recall again the supervisor
4 gathered the shift officers involved that were
5 going up to the ride to monitor, similar
6 instructions as prior rides, follow along,
7 ensure safety, keep the group together until
8 they disperse.
9 Q. Do you recall being aware that
10  there were details assembled in connection
11  with Critical Mass rides held between January
12 and June 2004 of which you were not a part?
13 MR. CIAPPETTA: Objection as to
14 the form. You may answer if you
15 understand.
16 A. lunderstand that there were, | am
17  not personally aware of any detail numbers or
18  how many officers were assigned.
19 Q. Do you know how it is that a
20 particular officer from the Scooter Task Force
21  ended up being assigned to Critical Mass
22 detail during this timeframe of, you know,
23 January to June 2004?
24 A. Yes.
25 Q. How did that work?
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A. As | stated for the January ride,
the borough would call, notify us that we were
to monitor the Critical Mass ride. The
supervisor would then gather his available
officers who were working the shift at the
time and monitor the ride.

Q. So the detail would be assembled
based upon the officers who were available to
serve, that was --

MR. CIAPPETTA: Objection as to
the form.

Q. That was the basis on which
personnel for the detail were selected?

A. Yes.

Q. Was there any other basis that you
were aware of?

A. Yes.

Q. What?

A. The nature of the unit, of the
Scooter Task Force to respond to any incidents
that required on the spot or mobile policing.

Q. Did members of the Scooter Task
Force ever volunteer for Critical Mass detail?

A. No.
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Q. Members of the Scooter Task Force
ever resist their assignment to the Critical
Mass detail?

MR. CIAPPETTA: Objection as to
the form.

A. No.

Q. Was it considered undesirable to
serve on the Critical Mass detail during this
period of time?

MR. CIAPPETTA: Objection as to
the form.

A. ldon't think | would use the word
undesirable, that is a bit strong.

Q. Was it a disfavored assignment
among those to which a Scooter Task Force
member might be assigned?

MR. CIAPPETTA: Objection as to
the form.

A. No.

Q. Did you enjoy serving on the
Critical Mass detail?

MR. CIAPPETTA: Objection as to
the form.

Q. Did you enjoy serving on Critical
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2 Mass details during this timeframe?
3 A. 1would say yes.
4 Q. Do you know if other officers
5 enjoyed serving on Critical Mass detail during
6 this timeframe?
7 A. 1would say yes.
8 Q. What do you recall regarding the
9  size of the Critical Mass ride conducted on
10  June 25, 2004?
11 A. My recollection is it was at least
12 2,000 riders. Beyond that, nothing
13 remarkable.
14 Q. Do you recall during the pre-ride
15 meeting being briefed in any way differently
16  than in the prior pre-ride briefings you had
17  had in other rides?
18 A. Not that | recall.
19 Q. Going into the June 25, 2004 ride
20  do you recall having basically the same
21  objectives for the ride that you had going
22 into the earlier rides which you monitored?
23 A. Yes.
24 Q. Do you recall the size of the
25  detail officers on the June 25, 2004 ride?
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2 A. No, | don't recall the size.
3 Q. Can you say whether it was larger
4 than the one assembled for the January 30,
5 2004 ride?
6 A. 1would say yes.
7 Q. Can you say whether it was more
8 than ten officers?
9 A. 1 'would put the number of officers
10  as I recall at about ten. We had taken some
11  more -- we had gained more officers on the
12 evening shift, the Scooter Task Force, than
13  were available in January of '04.
14 Q. Was it your understanding that the
15  size of the detail in June was larger than
16  January because more officers were needed in
17  order to achieve the objectives for the
18  detail?
19 A. No.
20 Q. Did you have any understanding as
21 to the reason for their being more officers on
22 the June 25, 2004 detail as compared to the
23 January 30th detail in 2004?
24 A. Yes.
25 Q. And what was that?
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A. There were more available officers
on the 4 to 12 shift on the Scooter Task
Force.

Q. So the idea was to give those
officers something to do?

MR. CIAPPETTA: Objection as to

the form.

A. lwould not say that.

Q. How would you describe it?

A. lwould describe it as when the
word came down from the borough we are going
to a detail, everybody who is available is
going to the detail as a unit. This way the
scooter supervisor would have everybody he is
responsible for with him instead of having a
split shift between the First Precinct and the
detail. So basically sergeant take all your
guys and go to the detail.

Q. Soitwas to avoid a situation in
which the sergeant supervising the detail
would have individuals under his supervision
in various locations, is that a reason for --
is that a reason for having all of the

available officers on that detail?
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MR. CIAPPETTA: Objection as to

the form.

A. Yes.

Q. Do you recall the June 25, 2004
ride being conducted by the participants in a
manner different from that of the January 2004
ride?

A. Irecall no difference from prior
rides.

Q. Do you recall the ride going --
withdrawn.

Speaking generally with respect to

the Critical Mass details on June 25, 2004 and
earlier in which you participated, can you
recall any of those rides proceeding north of
59th Street in Manhattan?

A. Notas I recall.

Q. Can you recall any of those rides
proceeding on the FDR Drive?

A. Not prior to June of 2004.

Q. Can you recall any of those rides
proceeding on the portions of any bridges that
are reserved exclusively for motor vehicles?

A. Notas I recall.
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2 Q. Can you recall any of those rides
3 proceeding through the Times Square area?
4 A. Yes.
5 Q. Can you recall in connection with
6 any rides that proceeded through the Times
7 Square area the bicyclists dismounting in the
8 roadway and lifting their bicycles?
9 A. Yes.
10 Q. And that occurred on Critical Mass
11  rides on or prior to June 25, 20047
12 A. Yes.
13 Q. Did it occur on all of them?
14 A. All the ones that | was present
15  for, yes.
16 Q. Can you describe exactly how this
17  took place?
18 MR. CIAPPETTA: Objection as to
19 the form.
20 A. In general the Critical Mass ride
21  would again go randomly northbound until they
22  got above the Times Square area, at which
23  point they would come -- excuse me, come and
24  merge on to Broadway heading south from above
25 50th Street. Upon entering Times Square they
90
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2 would stop in the vicinity of between 43rd and
3 47th Streets, dismount, stopping, dismounting,
4 lift the bicycles up over their heads, a big
5 cheer, big roar. They would remain there for
6  anywhere between 3 to 8 minutes, depending on
7  the size of the ride, and they would remount
8 then and depart the Times Square area.
9 Q. And what were the NYPD officers on
10  Critical Mass detail doing at the time that
11  these events would take place in Times Square?
12 A. That depended on position. If you
13  were towards the rear of the pack you would
14 hold southbound traffic on Broadway. If you
15 were near a side street you would attempt to
16  hold traffic cross town.
17 Q. Do you recall any attempts during
18 this timeframe to direct the participants in
19 the ride not to engage in this activity?
20 A. No.
21 Q. Do you recall any discussion at
22 any time on or prior to June 25, 2004 with
23 anyone at NYPD regarding this activity which |
24 will term a bike lift?
25 A. No.
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Q. Inyour mind were you concerned
with the fact that NYPD was allowing Critical
Mass participants to engage in bike lifts at
this time?

MR. CIAPPETTA: Objection as to
the form.

A. Could you repeat the question.

Q. Did the fact that NYPD was
permitting Critical Mass bicyclists who engage
in Times Square bike lifts during this
timeframe give you cause for concern?

MR. CIAPPETTA: Objection as to
the form.

A. Yes.

Q. What were those concerns?

A. The concerns were that having
several thousand bicyclists in probably what
is one of the biggest intersections in
Manhattan bringing all the surrounding traffic
to a standpoint would inhibit the flow of
emergency vehicles, that being police cars,
ambulances and fire trucks.

Q. Did you observe Critical Mass

participants obstructing the flow of emergency
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vehicles on any Critical Mass rides conducted
June 25, 2004 or earlier?

A. Not specifically.

Q. Do you recall any other NYPD
officer telling you that a Critical Mass ride
conducted on June 25, 2004 or earlier blocked
emergency vehicles?

A. 1 had no information from any
other officers that a Critical Mass ride was
directly blocking an emergency vehicle.

Q. Did you have any information that
a Critical Mass ride had the effect of
hindering an emergency vehicle during this
timeframe that | mentioned?

A. Yes.

Q. And what information was that?

A. Personal observation.

Q. What did you personally observe?

A. On the January 2004 ride, January
30, 2004, the ride was proceeding up Sixth
Avenue as | recall. The side streets in the
mid 20s, between 23rd and 30th Street were all
corked, and as | pulled up to my position to

relieve a corking cyclists | observed an
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2 ambulance twenty cars back approximately down
3 the block on the cross street, lights and
4 siren going, and completely at a standpoint.
5 | instructed the cyclists to move.
6 | started pulling traffic through, through the
7 intersection while trying to hold cyclists
8 behind me, which proved virtually impossible
9  task. Until the last cyclists were past, then
10 the traffic flow freeing up the ambulance to
11  proceed to its call.
12 Q. Inyourten years as an NYPD
13  officer have you ever observed an ambulance
14  that was -- with the sirens and lights
15 going -- that was stuck in motel vehicle
16  traffic?
17 A. Yes.
18 Q. Inthose situations have you ever
19  attempted to direct the motor vehicles that
20  were blocking the ambulance to clear a path so
21 that the ambulance could proceed more quickly?
22 A. Yes.
23 Q. Can you describe your actions and
24 their effect with respect to those incidents?
25 A. Yes. | would hold traffic on the
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2 cross street that was obstructing the traffic,
3 pull the vehicles that were impeding the
4 emergency vehicle through, directing them to
5 either turn, whether or not they wanted to, to
6 clear the lane to bring the emergency vehicle
7  through the intersection. And then if
8 necessary proceeding block by block until |
9 got the emergency vehicle through the snarled
10 traffic area.
11 Q. Isthe process that you just
12 described of clearing a path through snarled
13 motor vehicle traffic for an emergency vehicle
14  different than the process that you described
15  in connection with the January 2004 ride in
16  which you attempted to clear a path through
17  the Critical Mass bicyclists for the
18 ambulance?
19 A. Yes, it was different.
20 Q. What was the difference?
21 A. The difference would lie in the
22 number of cyclists who are not looking for me
23 because they are part of a recreational
24 bicycle ride. They are not paying attention
25  to my directions or hand gestures to stop
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until | started moving vehicles out and they
see the car coming. But being | am on foot at
that time, dismounted from my scooter, trying
to pull the traffic through, they are not
seeing me, they are not obeying me. | start
pulling the track through. The cyclists have
to avoid the vehicle and then they start
getting the idea and they started moving off
out of the way.

Q. And you believe that after you got
the attention of the cyclists participating in
the January 30, 2004 Critical Mass ride that
they followed your directives to clear a path
for the emergency vehicle?

MR. CIAPPETTA: Objection as to
the form.

A. Those who observed me or saw me
obeyed my commands.

Q. Did you observe Critical Mass
bicyclists on the June 30th -- | am sorry,
June 25, 2004 ride proceeding in all available
lanes of traffic on one way roadways?

A. Yes.

Q. Did you observe participants in
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that ride proceeding on sidewalks?

A. Notas | recall.

Q. Do you recall participants in that
Critical Mass ride proceeding on the FDR
Drive?

A. No.

Q. Do you recall hearing that any
Critical Mass bicyclists on that June 25, 2004
ride in fact did enter the FDR Drive?

A. Not that | recall.

Q. Are you aware of Critical Mass
bicyclists entering the FDR Drive on any
Critical Mass ride held prior to June 25,

20047

A. Not that | recall.

Q. Were all members of the
approximately ten person Critical Mass detail
assembled for the June 25, 2004 ride members
of the First Precinct Scooter Task Force?

A. Yes, as | recall they were.

Q. And they were under the command of
a sergeant?

A. Yes.

Q. Do you recall any discussions with
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2 the Critical Mass bicyclists that you had in
3 connection with that ride?
4 A. Irecall several conversations. |
5 mean not specifically, but in general.
6 Q. Was the interactions between the
7 Critical Mass detail and the Critical Mass
8 participants at the June 25, 2004 ride
9 generally cordial as you have used that term
10  in your prior testimony?
11 A. Yes, | would characterize it in
12 that way.
13 Q. Do you recall when the June 25,
14 2004 ride ended?
15 A. June 25, 2004 ride ended at
16  approximately 9:30 p.m.
17 Q. Do you recall the location at
18  which it ended?
19 A. As lrecall it ended at the armory
20 | believe on Third -- no, on Second Avenue.
21  Actually | don't know the exact cross street,
22 itended in front of an armory that was used
23 as a community center.
24 Q. Do you recall being aware in
25  connection with the June 25, 2004 Critical
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2 Mass ride or any other Critical Mass ride that
3 there were social gatherings organized to --
4 for the participants to occur after the ride
5 ended?
6 A. Yes.
7 Q. What were the nature of those
8 events based on your understanding as of that
9 time?
10 A. As | understand it was an informal
11  gathering of participants, whoever wanted to
12 stay. | never saw what went on inside, | have
13  no idea what happened within the confines of
14  the party. Normally we didn't stick around to
15  police the after party wherever they had it.
16 Q. These events were sometimes called
17  after parties?
18 A. Yes.
19 Q. How did you become aware that
20 these after parties existed?
21 A. Listening to conversations of the
22 participant cyclists.
23 Q. Atwhat locations were these after
24 parties held?
25 A. Typically by far and large at the
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Times Up headquarters at Houston and Mulberry.

Q. When did you become aware that
Times Up had headquarters at Houston and
Mulberry?

A. ldon'trecall the exact date when
| saw it, became aware of the Times Up
headquarters.

Q. But would you have become aware of
the Times Up headquarters as an after party
location by June 25, 2004?

A. Possibly.

Q. Do you recall hearing or learning
that there wer