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PRELIMINARY STATEMENT

Plaintiffs Five Borough Bicycle Club (“5SBBC”), Sharon Blythe, Josh Gosciak,
Kenneth T. Jackson, Madeline Nelson, Elizabeth Shura, and Luke Son submit this
memorandum of law in support of their motion for a preliminary injunction against
enforcement of 38 Rules of the City of New York § 19-02, as amended effective
February 25, 2007, which governs parades (the “Parade Rules”). As amended, the Parade
Rules prohibit 50 persons from bicycling together unless they obtain advance approval of
their route and leader from the NYPD through an extraordinarily disorganized parade
permit process. Implementation of the Parade Rules should be enjoined because they
(1) unduly restrict Plaintiffs’ First Amendment rights to speech, expressive conduct and
association, and travel; and (2) are impermissibly vague, allowing Defendants unbounded
discretion to enforce the law in an arbitrary and discriminatory manner.

Each year, Plaintiffs and other New Yorkers participate in approximately 1,000
public group bicycle rides, ranging in size from two to 25,000 participants. All but the
very largest of these rides proceed as part of ordinary street traffic, without causing any
disruption. For Plaintiffs, these rides serve not only as transportation and recreation, but
also a means of practicing and expressing a shared lifestyle and set of values. Plaintiffs’
group bicycling involves speech and expressive conduct and association protected by the
First Amendment, which may only be restricted by government action narrowly tailored
to serve a significant governmental interest. In addition, Plaintiffs’ group bicycling is a
form of travel to which Plaintiffs have a fundamental ri ght, which may only be restricted

if necessary to achieve a compelling governmental interest.
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The Parade Rules violate Plaintiffs’ constitutional rights by imposing several
requirements on groups of 50 or more bicyclists, including that bicyclists (1) obtain
advance approval of their route from NYPD; (2) appoint a “Chief Officer” to be held
responsible for group conduct; and (3) be prohibited from most of Sth Avenue and many
other roadways, even though portions of them have been designated as bicycle routes.

Defendants assert that the Parade Rules are needed to protect public health and
safety and the flow of traffic, but there is no evidence that 50-person bicycle rides
implicate those concerns. To the contrary, empirical evidence — including Defendants’
own report on bicycling safety — indicates that group bicycling enhances safety for
bicyclists and pedestrians alike. Law-abiding bicycle rides involving 50, 100 or several
hundred bicyclists can and do proceed on City roadways without significantly disrupting
traffic. Plaintiffs 5SBBC and Jackson have conducted group rides with hundreds of
participants for years, without permits and without causing any significant traffic
disruption.

Defendants likely will contend that the Parade Rules are necessary to manage
“Critical Mass” group rides, which proceed without a fixed route or designated leaders,
and can draw more than 1,000 participants. The promulgation of the Parade Rules is
merely the latest of Defendants’ attempts to suppress Critical Mass, some of which have
been rejected by Judge Pauley in the Bray litigation, J udge Haight in the Handschu
litigation, and Justice Stallman in the Times’ Up! litigation. If it is true that the Parade
Rules are needed to manage very large bicycle rides, then the rules represent

unconstitutional overkill as applied to the rides of 50 or even several hundred bicyclists.
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More fundamentally, the contention is false: Defendants are perfectly capable of
managing rides of 1,000 or more bicyclists and have done s0, for years, using the existing
traffic laws without the need for parade permits. Recent Critical Mass rides estimated at
many hundreds of participants have proceeded with minimal if any violations of traffic
rules and without bicyclists causing a significant disruption of traffic.

The basic flaw in the Parade Rules is that they impose regulations developed for
parades — processions which completely supplant the ordinary flow of traffic — on
group bicycle rides that proceed as traffic. By requiring bicyclists to follow
predetermined routes, the Parade Rules unconstitutionally restrict spontaneity in
expression and association, in contravention of the Supreme Court’s holding in
Watchtower. Imposing a regulatory framework intended for one kind of event upon
another very different kind, the Parade Rules inevitably fail to pass constitutional muster.

The Parade Rules are also unconstitutionally vague. Under them, bicyclists’
rights turn on questions such as whether (1) a person is a member of a “recognizable
group,” (2) a street is subject to “great traffic or congestion,” or (3} an event is one of
“extraordinary interest.” The Parade Rules fail to guide the discretion of officials
applying these amorphous concepts, inviting arbitrary and discriminatory application.

Because Plaintiffs have demonstrated a likelihood of establishing that the Parade
Rules violate their constitutional rights and are vague on their face, the Court should

issue a preliminary injunction that prevents enforcement of the rules,
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